[ Jury 4th, 1738. ] 


A NS WE R - 28 
PO Ria: 79 3 


The Creditors of Rickand „ of 
Nyliecleugb, 


TO THE 5 


PETITION of Eliſabeth Ramſay, 


— E Fadt that gives Occaſion to the preſent 

1, Queſtion is ſhortly this, In Auno 1645, Kin- 
nier of Forret appriſed the Lands of H/ylte- 
cleugh, but no Poſſeſſion was had upon this 
Appriſing till the 1665; it was, during that 
Period, excluded by a preferable Liferent 
hat ſubſiſted over the Eſtate. In the 1655, this Appriſing 
as conveyed by the Son and Heir of Fgrret the Appriſer, 
n Favours of Hume, Richard Clapperton's Author, and a 


Frocels being now the by the Heir of J/ylieclengh, for 
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declaring Forret's Appriſing extinct, by Payment within the 
Legal, it is a material Queſtion betwixt the Parties, whether 
the Diſpoſition of the Appriſing in the 1655, by Forret the 
Appriſer's Heir, did convey the whole Appriſing, that is 
the Debt upon which the Appriſing was led, as accumulate 
in the Appriſitg, the Lands in ſo far as carried by the Ap. 
priſing, and the Sums upon which the Appriſing was redeem. 
able, viz. The accumulate Sum contained in the Appriſing, 
and the Intereſt thereof from the Date of the Appriſing, the 
Expences of Infeftment, and the Compoſition to the Supe. 
rior, and the Annualrent of all theſe Sums; or, if the An- 
nualrents of the accumulate Sum contained in the Appriſing, 
belonged to the Executor of the Appriſer, and therefore 
could not be conveyed by the Heir. 

The Queſtion was reported to your Lordſhips, and after. 
wards heard in Prefence ; and your Lordſhips were pleaſed, 
with great Unanimity, to find, That the Appriſing, and 
whole Sums therein contained, without Diſtinction bet wixt 
principal Sum and Annualrents, accumulate Sum and As. 
nualreuts thereof, or Acceſſories thereto, do belong to the 
Heir, and no Part thereof to the Executor, notwithſtand- 
ing the Appriſer died "within the Legal. 

The Petitioner reclaims, and in Anſwer to the Petition, 
the Creditors muſt obſerve in the General, That the whole 
of the Petitioner's Argument proceeds upon an erroneous 
Plan: He endeayours to prove, from certain Limitations and 
Reſtrictions brought upon Apprifings by Statute, and which 
Statutes would have been abſolutely unneceſſary, had Ap- 
priſings been ſuch as they are ſaid to be by the Petitioner's 
Scheme, That Appriſings are not ſuch Rights and Diligen- 
ces as they are by the Law of Scotland; That the Nature 
of Appriſings is not to be determined by their original Con- 
ſtitution, but that the Limitations upon their Nature are to 
be conſidered as their original Conſtitution, and that every 
Thing undetermined is to be goyerned by the Limitation, 
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and not by the original + 90 the Right; That the Ex- 
ception was to be conſidered as the Rule, and that the Rule 
and original Nature of an Appriſing was to be flung out of 
the Argument in all Queſtions concerning the Effect of an 
Appriſing. In a Word, the Petitioner begins at the wrong 
End, and the Scope of his Argument is to prove, That be- 
cauſe one Effect is given to an Appriſing, contrary to the 
Nature of the Diligence, this Particular is to determine in 
all Reſpects the Nature of the Diligence, contrary to the 
original Conſtitution of the Diligence by the Law of Scot- 
laud; and therefore it will, in a great Meaſure, be an An- 
ſwer to the Petition, if the Nature of an Appriſing is ſtated 
to your Lordſhips as it appears from our Statutes, and our 
moſt ancient Law- books. 

And in the Entry it will be conſidered, That tho' Appri- 
ſings, in their particular Form, may be ſaid to be a Diligence 
peculiar to the Law of Scotland, yet if it is conſidered as 
the taking of the Debitor's real Eſtate in Execution for Pay- 
ment of a liquid Debt, it may, in fome Meaſure, be ſaid to be 
juris gentium. By the common Law, where the Debitor's 
Moveables proved inſufficient for Payment of his Debts, the 
Creditor had Right to take his real Eſtate in Execution; it 
was to be ſold by publick Authority, and the Price to be 
applied in Payment of the Debt; and if no Purchaſer ap- 
pear'd, the Property of the Lands was to be adjudged to the 
Creditor in Satisfaction, with a Reverſion to the Debitor, 
upon Payment of the Debt within two Years. 

But more particularly, with reſpe& to the Law of Scot- 


land, it appears from the Statutes of King Alexander II. 


Chap. 24. that the Rule in this Matter was, That if the 
Debitor or his Tenants had moveable Goods, firlt of all they 
ſhould be diſtremz1ied for Payment of the Debt to the Credi- 
tor; and gif they have nae diſtreinzieable Goods, the Sheriff, 
and the King's Servants, before the Court riſe, ſball ad- 


vertiſe the Debitor, That, for inlack of moveable Goods, 


they 
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they are bound be the Lou to 2 his Lands, to ſatisfy the 
Creditor, within 15 Days. The Debitor not doing this 
within 15 Days, the Sheriff, and the King's Servants ſhall 
ſell the Lands and Poſſeſſions pertaining to the Debitor, 
conform to the Conſuetude of the Realm, until the Creditor 
be ſatisfied of the principal Sum, with Damages, Expences, 


and Intereſt. And in the following Part of this Chapter, : 
Directions are given for infefting the Purchaſer, whether 5 
the Lands be holden of the Crown, or of a Subject. And 4 
tis obſervable from this Statute, That an Appriſing was, in 4 
every Reſpect, a proper Sale of the Debitor's Lands; the F 
Purchaſer became Proprietor, and the Creditor was paid of J 
his Debt: So that there was no Pretence that the Appriſing 5 
was but a Security for the Debt; and it does not appear, | 
| that at this Time there was any legal Reverſion competent n 
| to the Creditor. 2 
| And this appears to have continued to be the Law of k 
| Scotland until the Reign of King James III. in the 1469. t 
| By the 37th Act of that Year, ſeveral Alterations are in- 2 
| troduced into the Law, particularly, Firſt, That the Te- U 
| nant could not be diſtreingied for his Maſter's Debt, fur- 1 
ther than to the Extent of his Rent. 2dly, That tho, fail- P 
ing the Debitor's moveable Goods, the Sheriff might ſell his t 
Lands, and pay the Debt out of the Price, as formerly, | 
| yet the Debitor had a Rever ſion, a Right to take back his 9 
| Lands from the Purchaſer, upon Payment of the Price at t 
which they had been ſold, and of the Compoſition to the St- T 
| perior, and the Expences of the Infeftment, and this within 
| 7 Tears after the Date of the Appriſing. And 3ely, That 1 
if no Purchaſer was found for the Lands, then the Sheriff | 
might afpriſe the Lauds by an Inqueſt, and make them over , 
tp the Creditor in Payment of his Det. 


From this Statute 'tis plain, that the Party to whom the 
Lands were adjudged by the Sheriff, whether the Creditor 


or a third Party, became immediately Proprietor of the Lands 
or 
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or other Subject appriſed ; IR i. Right of Reverſion com- 
etent to the Debitor, did not make the Creditor, or other 
Purchaſer, leſs Proprietor the Moment of the Sale; That 
tho' the Lands were redeemable upon Payment of the Price, 
and the Expences of Infeſtment, Wc. yet the Debitor, whofe 
Debt was paid, could not, in any Propriety, be ſaid to be 
Debitor, during the Years of the Reverſion, in the Debt that 
was paid, or in the Expences of the Infeftment; nor could 
there be any Queſtion betwixt the Appriſer's Heir and Exe- 
cutor, as to their Right to the Debt which was paid by the 
Appriſing. The Appriſer had Right to poſſeſs the Rents 
of the Lands as any other Proprietor ; and if the Lands ap- 
riſed were affected with a Liferent excluding the Creditor's 
Poſſeſſion for ſome Time, the Lands were ſo much lower 
valued. | 

And tho', by the 6th Act 1621, ſome further Alteration 
is made in this Matter, yet it makes no Alteration in the 
Nature of an Appriſing ; for it will be conſidered, That, be- 
fore the Date of this laſt Statute, an Abuſe had crept into 
the Manner of leading Appriſings. There was no Eſtimation 
made of the Lands to be appriſed, but the whole Lands be- 
longing to the Debitor were made over to the Creditor, in 
Payment of his Debt, tho' poſſibly the Debt bore no Pro- 
ortion to the Value of the Lands; whereby it happened, 
that the Creditor had, during the Legal, Right to the whole 
Rents, tho' far exceeding the Intereft of his Debt ; and, in 
caſe of not Redemption within the Legal, he had Right to 
the irredeemable Property of the Lands. 
Thoſe Abuſes are rectified by the Statute ; and, Firſt, 
'tis provided, That the Appriſer ſhall have an abſolute 
Right only to ſo much of the Rents as will anſwer to the 
legal Intereſt of the Sums for which the Compriſing is led ; 
and, quoad the ſuperplus Rents to which the Compriſing 
gave him Right, his Intromiſſion ſhould be aſcribed in Pay- 


ment of the Sums contained in the Appriſing. 2440, That 


$ 
in caſe the ſuper Intromiſſion ſhould, within the Legal, an- 
ſwer the Sums for which the Appriſing was deduced, and 
further, the Expences in obtaining Infeftment, with the Inte- 
reſt thereof, and the Expences of deducing the Apprifing, 


in that Caſe, the Appriſing ſhould expire in the ſame Man- 


ner as if the Debitor had paid the Sums apprited for, and 
the Expences of Infeftment, Sc. 

But {till there is no Inſinuation made in this Part of the 
Statute, That an Appriſing was no proper Sale of the 1 ands 
appriſed; much leſs is it ſaid, that, during the Legal, the 
Debitor is liable in the Annualrents ot the accumulate 
Sum for which the Appriſing is led: No; his Poſſeſſion is 


reſtricted during the Legal, that he is intitled to poſſeis the 


Rents unaccountably, to the Extent only of the legal Inte- 
reſt of the accumulate Sum ; That for the Superplus Rents 
he is accountable, and muſt impute them in Payment of the 
Dehts appriſcd for, and his Intromiſſion is conſidered as equal 
to Payment made by the Debitor, if it come up to the 
full Sum upon which the Lands were redeemable ; but if 
any Thing is wanting of that Sum, then the Appriſer is in 


the ſame Caſe as before the Date of the Statute, that is, 


Proprietor of the Lands from the Date of the Appriſing. 
And tho' by the laſt Clauſe of the Act of Parliament it is 
declared, That if the Rents of the Lands appriſed don't e- 
qual the legal Intereſt of the accumulate Sum, or if the 
Appriſer is debarred from poſſeſſing in whole or in. Part, the 
Lands ſhould not be redeemable but upon Payment of the 
Deficiencies of the Annualrent ; yet ſtill this is but altering 
the Condition of the Reverſion, and does not make an Ap- 


priſing leſs a Sale, nor the Appriſer leſs Proprietor; nor does 


it make the Appriſer a Creditor in the accumulate Sum for 
the Annualrents thereof, ſo that this new Debt might divide 
amongſt his Heirs and Executors; nor does it make the De- 
bitor, againſt whom the Appriſing is led, Debitor in this 
accumulate Sum and Annualrents: All that's intended by 

the 


the Clauſe, is, 'That if the 1 of the Sums appri- 
{ed for cannot be recovered out of the Rents of the Lands, 
no Redemption ſhould be competent, until the Deficiency is 
made up; That the Appriſer and his Heir, who have Right 
to the Appriſing, and thereby to the Lands, ſhall hold the 
fame until this Condition is complied with; and. if it is not 
complied with within the Legal, then they may hold them 
irredeemably : And this being the true Import of the 
Clauſe, That it makes but an Addition to the Condition of 
Reverſion, but without creating a new Claim of Debt to the 
Appriſer, or bringing a new Debt upon the Debitor, with 
what Colour can it be pleaded, That this ſhould make the 
Appriſing, that formerly was, and ftill continues a Right of 
Property, and therefore was deſcendable to the Heir of the 
Appriſer, become a Claim of Debt, and ſplit betwixt the 
Appriſer's Heir and his Executor ? 

And, for explaining this Matter, it will be conſidered, 
That 'tis a Condition of the Reverſion of an Appriſing, that 
the Compoſition to the Superior, the Expence of obtaining 
Infeftment, and of deducing the Appriſing, and the Annual- 
rents of thoſe Sums be paid, as well as the accumulate Sum, 
and the Deficiencies of the Intereſt : But no Mortal ever 
dreamt, that the Appriſer was a Creditor in the Expences of 
the Infeftment, Wc. or in the Annualrents thereof, or that 
thoſe Expences and the Annualrents divided betwixt the 
Appriſer's Heir and his Executor : They are Conditions of 
the Redemption, and were ſuch by the Statute 1649, when 
the Lands were ſold to a third Party, not the Creditor, and 
muſt be paid to him that has Right to the Appriſing, that is, 
to the Appriſer and his Heir, and they are no Debts at all 
that can be claimed by the Appriſer, and conſequently they 
cannot deſcend to his Executor; and the Caſe is the ſame 
with reſpect to the Annualrents of the accumulate Sum. 

It has conſtantly been held, that the Apprifer has no 
Claim, nor no Action for the Annualrents of his accumulate 
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Sum, againft the Debitor; and therefore, when an Appriſer 
has attempted to lead a new Appriling for the Annualrents of 
his accumulate Sum, that he ſuppoſed had ariſen from the 
Date of his former Apprifing, your Lordſhips have conſtant. 
ly refuſed to ſuſtain ſuch Action. In a late Cale betwixt 
Captain Roſs and Enſterfern, Captain Roſs had adjudged 
Eaſterferns Eſtate for a large Sum, conſiſting of Principal 
and Annualrents ; the Captain had got no Poſſeſſion upon his 
Adjudication, and he conſidered the Annualrents of the ac. 
cumulate Sum, as a Debt againſt Eaſterfern; and he brought 
a new Adjudication for the accumulate Sum in his Adjudi. 
cation, and the Annualrents that had grown due thereon, 
Your Lordſhips, upon Report of the Lord Juſtice Clerk, 
Found the Captain had no Claim to the Annualrents of his 
accumulate Sum, and diſmiſt his Action- And manifol{ 
Inſtances could be given where ſuch ſecond Adjudications, 
having paſt without Advertance, have been found null, upon 
the Medium we now plead, That the Law has not made an 
Appriſer, or an Adjudger, Creditor in the Annualrents of his 
accumulate Sum; it has only made the Payment of thoſe 
Annualrents a Condition of the Reverſion. 

W herefore, if this is the Caſe, That upon the Plan of the 
Statute 1621, the Appriſer has no Claim to Annualrents u- 
pon. his accumulate Sum, how can it be pleaded, That this 
No Claim ſhould belong to his Executors, or that the Con- 
ditions of the Reverſion ſhould be implemented to the Eecu- 

tor, who, it muſt be admitted, has no Right to the Appii- 
ſing, other than what may ariſe from this Condition of the 
Reverſion ? | | 

After what has been ſaid, tis humbly thought, a ſhort 
Anſwer might ſerve to the Objections offered to the Interlo- 
cutor in the Petition: And, Firſt, whereas tis {aid that an 
Appriſing is but a Security for the Debt, the accumulate 
Sum and the Annnalrents thereof, and no Sale in Satis/aQtion, 


redeemable within the Legal under certain Conditions; = 
. ä O cauſe, 


OO 
cauſe, after the Appriſing is led, Action is competent for Pay- 


Nt ment of the Debt, and all Diligence may paſs againſt the 
[Txt Debitor's Perſon, and his other Eſtate ; the Debt appriſed for 
ed may be uſed as a Ground of Compenſation, Sc. which, ſays 
pal the Petitioner, is inconſiſtent with the Appriſing's being a 
his Sale in Satisfaction, and demonſtrates that it is an Adjudica- 
ws of the Lands, in Security of the principal Sum and Annual- 
za rents. | 

di- 'Tis anſwered, Firſt, That the Poſition is erroneous in 
on. Point of Law: The Appriſer can uſe no Diligence for Pay- 
k, ment of the accumulate Sum and the Annualrents thereof ; 
his the accumulate Sum and the Annualrents are no Debt, 
Je as has been already ſhewn; There lies no Action tor them, 
ne, nor can they be pleaded as a Ground of Compenſation ; and 
on as the preſent Queſtion ſingly concerns the Annualrents of the 
an accumulate Sum, the Petitioner's Poſition, as it is erroneous, 
1$ ſo 'tis miſapplied. 

ſe But, 240. tho it be true, that, after an Appriſing led, 


the Appriſer may proceed to Diligence upon his original Debt, 
ic principal Sum and Annualrents, and may uſe the Debt as a 
u- WF Ground of Compenſation, yet this is no Evidence that the 
1s Appriſing is not a Sale, when this Conſideration is brought 
into the Caſe, That an Appriſing is not a voluntary Pur- 
i- WF chaſe; 'tis a Purchaſe ex neceſſitate, becauſe neither the De- 
tb bitor will ſell his Lands to pay the Debt, nor can another 
© WF Purchaſer be found, therefore the Lands are ſold over to the 
Creditor, in Payment of his Debt; and, for this Reaſon, 
the Appriſer may, if he thinks fit, rebus integris, not re- 
ly on his Appriſing, but proceed to other Diligence: 
the Debitor, it is a Sale, and he has no other Claim but 
the Right of Redemption; but quoad the Creditor, it is a 
, neceſſary Purchaſe, and therefore, he may deſert it, and 
claim his Debt, as if no ſuch Diligence. had proceeded. 
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And this is not peculiar to Appriſings; The ſame Thing 
holds with reſpect to other legal Diligence: Suppoſe one 
arreſts a Debt, and obtains a Decreet of Forthcoming, this 
is a legal Aſſignation of the Deht arreſted, in Satisfaction of 
the Arreſter's Debt; 'tis venditio & ceſſio nomiuis in ſolutun, 
made by the Authority of the Judge, in the ſame Manner 
as an Apprifing of Lands is a Sale in Satisfaction ; and yet 
no Body ever doubted, that an Arreſter, after obtaining ſuch 
Decreet of Forthcoming, might proceed to other Diligence in 
Payment of his Debt : He might poind his Debitor's Moye. 
ables; he might impriſon his Perſon, appriſe his Lands; 
and indeed it were unjuſt upon the Creditor, ſhould his Ap. 
priſing exclude other Diligence; for ought he can know, his 
Appriſing may be excluded by preferable Claims ; and there. 
fore, notwithſtanding of his Appriſing, the Law allows him 
to take all other Methods for operating Payment of his 
Debt. | Hoe 

At the fame Time, where the Appriſer attains Poſſeſſing, 
and continues undiſturbed, and the I ands are of equal Va- 
lue to the Sums appriſed for, it has been adjudged, That 
there lay no Action upon the Debt: And tis upon this 
Plan that the Statute 1672, introducing ſpecial Adjudi- 
cations, proceeds; *tis thereby enacted, That the Lords may 
adjudge, in Satisfaction of a Debt, Lands to the Value; 
That the Adjudger attaining Poſſeſſion, has no AQion for 
Principal or Annualrents, and is not accountable for the 
Rents; but, until he attains Poſſeſſion, all Diligence is com- 
petent upon his original Debt. 

And as to the Petitioner's Hiſtory of the Forms of gran- 
ting Securities for Money in our Practice, tho' we cannot a- 
gree with him in every Particular of his Hiſtory, yet it is 
not material to the preſent Queſtion, to enter into an Argu- 
ment on that Head: It will be ſufficient to obſerve, Fi, 
That the Petitioner's Inſtance of a proper Wadſet, is nothing 
to the preſent Purpoſe ; for, during the not Redemption, the 
* — — 
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Wadſetter has no Claim for 3 : and therefore, the 
Wadiet does not ſplit betwixt his Heirs and his Executors: 
And this is the only Point in Iſſue betw ixt the Parties. And, 
24h), That there is a material Difference betwixt a proper 
Wadfet and a Sale under Redemption, namely, That, if the 
Time of Redemption is limited in a proper Wadſet, the 
Law will not countenance ſuch Paction, but will allow a 
ch Redemption after the Lapſe of the Time: But in a proper 


in Sale under Redemption during a Time limited, the Law will 
e- not interpoſe after the Time is elapſed, but interprets ſtrictly 
; the Clauſe of Reverſion; and, in this Particular, an Appri- 
p- ſing agrees with a Sale under Redemption; after the Legal is 


is expired, the Equity ef Redemption is forecloſed, and dif- 
te fers from a proper Wadſet. 


m And as to the Petitioner's Argument on the Statute 1621, 
is it has been obſerved already, That the Petitioner's Plan is 
erroneous ; he would ſettle the Nature of an Appriſing not 
1, from its original Conſtitution, whereby it is plainly a Sale 
1 under Reverſion for 7 Years; but from an after Statute, 
it which is only calculate to regulate an Abuſe that had been 
is brought into Appriſings ; and which Regulation leaves Ap- 
. priſings as they were, except as to the Particulars therein 
y determined, that is, ſtill a Sale under Redemption; but 
5 with the following Qualities, That where the Rents of the 
N Lands exceeded the Annualrents of the accumulate Sum, 


e the Appriſer, during the Legal, ſhould be accountable for 
I” the ſuperplus Rents, and that they ſhould be imputable 
in Extinction of the Sums appriſed for. And on the other 

— Hand, That where the Rents fell ſhort, the Appriſing ſhould 
- not be redeemable upon Payment of the Sums appriſed for; 
s but that the Debitor ſhould be bound to ſuperadd the Defi- 
- ciency of the Annualrents of the accumulate Sum. This is 
the Amount of the Statute; it does not make the Appriſing 
ceaſe to be a Sale, nor make the Appriſer Creditor in the 
accumulate Sum, or the Annualrents; but it preſerves an 
ps Tn, PD Equality 
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Equality betwixt the Appriſer and the Reverſer, during the 
Legal, That if the Subject appriſed is of much greater Va. 
lue than the Debt, the Appriſer is accountable for the ſy. 
perplus Rents ; if it is of leſs Value, the Debitor cannot re. 
deem without making up the Deficiency of the Annualrents: 
But there's no Right of Credit eſtabliſhed in the Appriſer 
to the Annualrents of his accumulate Sum, which might 
tranſmit to his Heirs or his Executors no more than quoad 
the Compoſitions paid to the Superiors, or Expences of In- 
feſtment. The Appriſer cannot claim theſe from his Debi- 
tor, they were laid out for compleating his own Title, and 
therefore this no Claim cannot tranſmit : But then, if the 
Debitor redeem, he muſt pay thoſe Sums to the Party ha- 
ving Right to the Appriſing, to the Appriſer and his 
Heir. | | 


And as to the Particulars of the Petitioner's Doctrine upon 


this Statute, we cannot agree with her, tho' in many Inſtan- 
ces they are not to the Purpoſe : And particularly, Firft, 
'That the Appriſer has not Right to the whole Rents during 
the Legal, we apprehend is erroneous ; he has Right to take 
the Poſſeſſion of the whole Subject appriſed, to diſpollels 
the Debitor, and, if he is a natural Poſſeſſor, to claim Pay- 
ment of the Rents of his Poſſeſſion. But then the Appriſer 
may neglect his Appriſing, and not take Poſſeſſion, and in 
that Caſe, it the Debitor diſpoſe of his Rents, or if they 
are evicted from him by Diligence, the Appriſer will have 
no Action againſt thoſe third Parties, upon the Principle, 
Vigilautibus jura ſubveniunt: And this is all that's deter- 
mined by the Deciſion 29th of July 1675. The Appriſer 
had made no Claim until the Rents were uplifted from the 
Tenants and diſcharged ; and after they were ſold, and the 
Price aſſigned, it was found the Appriſer had no Claim a- 
gainſt the Purchaſers; but had the Rents been in medio, 
your Lordſhips would have giver a different Judgment, and 


would have preferr'd the Appriſer, as you did in a late Caſe 
| in 


By | 
in the Competition of the Creditors of Naughton ; there 
Naughton, the common Debitor, had continued in Poſſeſſion, 
after Adjudications had been led againſt him, he had aſſign'd 
à Part of his Rents to a Creditor, the ſame Rents had been 
arreſted by another Creditor, and they had ſeverally brought 
their Actions for the Rents, a Competition enſued, and, upon 
their Application, the Rents were ſequeſtrate and uplifted 
by a Factor; in the Competition Compearance was made for 
an Adjudger, and, in reſpect the Rents were ſtill in medio, 
your Lordſhips preferr'd the Adjudger. 

And as to the Suggeſtion, That in Conſequence of this Sta- 
tute, an Appriſing may be extinguiſhed, by Intromiſion with 
in the Legal, and therefore it can be no Right of Property. 
But, with Submiſſion, the Argument does by no Means con- 
clude ; when Lands are fold under Reverſion, the Property is 
undoubtedly tranſmitted; and yet, upon Payment of the 
agreed Sum, or upon Confignation, and Declarator of Re- 
demption, the Right of Property will become Extinct. And 
as the Statute has faid, That the Appriſer is accountable for 
his Intromiſſions, that his Intromiſſions are imputable; 
where is the Hereſy in the Statutes proceeding further to de- 
clare, That when the Intromiſſions equal the Sums upon 
which the Lands were redeemable, that the Apprifing ſhould 
become extin&, without the Neceflity of a Renunciation of 
the Infeftment ? But your Lordſhips perceive this Argu- 
ment is alſo out of the Cafe; for, whatever Right is con- 
veyed.by the Appriſing, yet Rill, unleſs the Petitioner can 
make out, that the Appriſer is Creditor in the Annualrents 
of his accumulate Sum, 'tis impoſfible that thoſe Annual- 
rents can go to the Appriſer's Executors. 

And as to the Poſition, That a firſt Appriſer can have no 
Repetition of Rents intromitted with by a ſecond Appriſer ; 
In the firſt Place, We deny the Poſition is univertally true; 
Caſes may be figured where there could not be a Queſtion at 
the lame Time: It muſt be admitted, that if the firſt an 

priſer 


16 
priſer is negligent, and allows * Second to take Poſſeſſion 
and uplift, the Firſt will be conſidered as deſerting his Dili. 
gence, and will have no Action againſt the Second, no more 
_ againſt an onerous Aſſigney, who had uplifted the 
ents, | ; 

And as to the Queſtion, with reſpe& to an Appriſer's in- 
tromitting, after the Legal, with Rents falling due within 
the Legal, whether theſe will impute in Extinction of the 
Appriſing ; Tis, with Submiſſion, thought this muſt depend 
upon Circumſtances ; if the Appriſer enter'd to the Poſſeſſion 
during the Legal, and the Rents falling due and payable 
within the Legal, were ſufficient to extinguiſh the Appriſing, 
his neglecting to uplift them, for certain, can bring him no 
Benefit ; and he cannot plead his own Delay, when he might ly 
and ought to have uplifted to his own Benefit. But if we th 
ſhould ſuppoſe the Caſe, That the Appriſer had no Poſſeſſion 
during the Legal, that after the Legal was expired he en- 
ter'd to Poſſeſſion, and that by ſome Accident, and which is 
a very inſuppoſable Caſe, as many Rents were in medio as 
was ſufficient to have redeem'd the Appriſing, we apprehend 
it cannot be maintain'd, that ſuch Intromiſſion ſhonld ex- 
tinguiſha ppriſing, which, in the preſent Caſe, is ſuppo- 
fed to be uw... ctinguiſhable. And the Deciſion in the Caſe of 
the Tutor of Balmaghte, can never be pleaded as a Precedent, 
nor no Deciſion of that Sort, where the Point decided had 
no Influence upon the Cauſe ; Parties don't uſe to ſtruggle a 
Point of Law, when the giving it either Way cannot affe 
them. | | 

And as to the Arguments from the Statute 1661, it will 
be conſidered, Firſt, That the Privilege thereby given to 
the Debitor, whoſe Lands were appriſed, is a Privilege con. 
tra juris regulas, and perſonal to the Debitor; and therefore 
is 10 far from proving that ſuch is the Nature of a Compi. 
ſing, as it becomes upon the Debitor's taking the Benefit of 


that Act, that it proves the direct contrary ; eſpecially * 
— this 
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this Privilege is not indulged to the Debitor, unleſs he ratify. 


the Compriſer's Right: And therefore, where no ſuch Rati- 
fication interveens, the Statute takes no Place, and unleſs, 


alſo, Security is granted for the Annualrents, the Annual-' 
rents are not due; and when Security is granted, then the 
Annualrents are not due ex lege, from the Nature of the Ap- 


priſing, but ex pacto; and, in ſuch a Caſe, no doubt, the 
Annualrents conſtitute by Agreement, will go to Executors. 
But it will not from thence follow, that where the Debitor 
does not comply with the Terms of this Statute, that any 


Annualrents are due, or deſcendable to Executors ; eſpecial- 


ly when ' tis added, That even upon the Plan of this Statute, 
the Debitor had his Option to give the Poſſeſſjon of Lands 
effeiring to the Sums in the Appriſing. In which Caſe, the 
Appriſer was excluded from any Claim of Annualrent. 
And indeed, upon the ſame Plan that the Petitioner would 
eſtabliſh the Naturc of Apriſings, upon the Footing of the 
Privilege introduced by this Statute, he might plead, That, 
in a proper Wadſet, the Wadſetter had a Claim for the An- 
nualrents during his Poſſeſſion, becauſe the Statute gives the 
Reverſer a Privilege of turning the Wadſetter out of Poſſeſ- 
fion, upon his finding Caution for the Annualrents. 
And as to the Suggeſtion, That your Lordſbips are in 
Uſe, where an Informality occurs in an Appriſmg, to reſtrict 
the Appriſing to a Security for principal Sum and Aunual- 
rents ; therefore, ſays the Petitioner, it muſt originally have 
been but a Security for the accumulate Sum and Annualrents - 
For, ſays ſhe, 4 Right of Property cannot be changed into 
8 Security. E SHEDS BUY) 1 . 
But we can agree to no Part of this Doctrine; for, when 
the Appriſing is not legally deduced, it is a null Diligence, 
and therefore, according to the ſtrict Rules, it is no Right at 
all. And 'tis an Act of your Lordſhips nobile officium, that 
the Diligence is at all ſuſtained; and to what Extent, or to 
what Effect it is ſuſtained, 12 not depend upon the o_ 
| Effe 
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Effect of a valid — but WY your Lordſhips Inter- 
poſition ; and whether an Appriling be a Right of Property, 
or but a Security, has no Influence on your Lordſhips De. 
termination, nor e Contra: Beſide, no doubt an Appriſing is 
a a Security for the Debt originally due; but will it from 
thence follow, that the Appriſer is Creditor in the Annual. 
rents of the accumulate Sum? And as that only is the Point 
in Iſſue betwixt the Parties, the whole of this Argument is 
out of the Caſe. | 5 

And 2s to the Argument brought from the Caſualties of 


Superiority, their falling in the Perſon of the Appriſer, or in 


the Perſon of the Reverſer, the Debitor ; as 1t is admitted 
there is no Statute in the Caſe, and that the Deciſions that 
have occurr'd vary, as 'tis alſo admitted that the Opinion of 
our Lawiers differ in the Queſtion, tis impoſſible any Argu- 
ment can be brought from iuch contrary Opinions, and con- 
tradictory Deciſions, to prove, That the Nature of Appri- 


ſings is different from what *tis ſettled to be by expreſs Sta- 


tute, that is, that it is not a judicial Sale of the appriſed 
Lands under Reverſion, as is exprefly declared by the Sta- 
tutes in relation to Appriſings above ſet down. 

But 24ly, Whether the Appriſeror the Reverſer be conſi- 
dered as Vaſſal, with reſpect to the Superior, during the Le- 
gal, appears quite immaterial to the preſent Qpeſtion, which 
is ſingly, Whether the Appriſer is Creditor in the Annual- 
rents of the accumulate Sum during the Legal, and if this 
Right of Credit is tranſmiſſable to his Executors? Sure, ſup- 
pole the Reverſer to be confidered as Vaſlal, this will not 
prove that he is liable in the Annualrents of the accumulate 
Sum; and therefore the Petitioner's learned Treatiſe, with 
reſpect to the Right of Superiority of the appriſed Lands, is 
quite foreign to the Argument. 

At the ſame Time we cannot agree with the Petitioner's 
Doctrine in this Matter; for tho' it muſt be admitted, that 
the Deciſions haye varied according to the rr 
| 0 
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of Time, while the Prerogative of the Crown was ſtretched 
to an immoderate Length againſt the Subject, or when the 
Rights of the Subject were equally taken Care of as the 
Rights of the Crown ; yet 'tis humbly thought, that there 
is no great Doubt what is the Law in this Matter; particu- 
larly, Firſt, That where the Appriſer has either not taken 


Inteſtment, or, after Infeftment, has not taken Poſſeſſion, it 


cannot be a Queſtion, but that the Superior can claim no Ca- 
ſualty from the Perſon of the Appriſer: The Appriſer may 
derelinquiſh his Diligence, which cannot be beneficial to him, 
in reſpect of the Superior's Claim, and which muſt be bene- 
ficial to his Debitor. And 2d4/y, Even when he has taken 
Poſſeſſion, as he has but a Right ſubject to Redemption 
upon Payment of his Debt, tis impoſſible that any Deed of 
his can infer a Recognition, or a Forfeiture of the Lands, in 


Prejudice of the Right of Redemption. The Superior, from 


his Deed, cannot take a ſtronger Right than was in him. 
But 3440, As to the Caſualties of Ward or Marriage, if the 
Appriſer was infeft and in Poſſeſſion, there the Superior is 
intitled to claim his Caſualities, and the Reverſer has no 
Reaſon of Complaint, becaule 'tis owing to himſelf, in not 
uſing his Right of Redemption, that the Superior wants a 


Vaſſal, and therefore claims the Ward, or that he is an un- 


married Vaſſal, whoſe Tocher he is intitled to claim : And 


the Appriſer has little Reaſon of Complaint, ſeeing he is in 
no worſe Caſe before the Expiry of the Legal than after; and 


if he is afterwards redeem'd, he will be indemnified ; if he 
is not, he has ſtill no Ground of Complaint, becauſe he could 
not take his Debitor's Feu ſtronger than it was in his De- 


'bitor. 


We ſhall only add, That the Petitioner adds to the Deci- 
fion, in the Caſe of the Creditors of Edimglafſie, Words that 
are not to be found in the Lords Interlocutor, particularly, 
it is not there ſaid, That the Appriſer has but a Pledge for 


Security of his Money. Theſe are Words added by the Pe- 


2 tie; 
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titioner; therefore he cannot expect that ſuch Addition can 
have any Weight in the Argument. 

Nor can we agree to the Petitioner's Reaſoning upon what 
he pretends is the ratio decidendi in this Decifion, No 
doubt, if the Interlocutor mention the ratio decidendi, it 
muſt be conſidered as Part of the Deciſion ; and as far as the 
Analogy of a Deciſion will go, which, with Submiſſion, j iS 
no great Length, it will have its due Weight : But to eſta- 
bliſh Rules of Law, from the Arguments uſed by the Par. 
ties Lawiers, eſpecially as they are ſtated by the Collectors 
of Decifions, and to argue from thence, is not a very decent 
Way of Pleading before your Lordſhips, eſpecially in a Caſe 
ſuch as the preſent, where the Reaſoning of the Lawiers is 
falſe : For, is it pleadable, That where an Appriſer is infeft, 
and has taken Poſſeſſion, has removed the Debitor and the 
former Tenants, and has let the Lands to others, that the 
Debitor can neither remove the Appriſer's Tenants, or inſiſt 
in an Action for Mails and Duties? 

And 'tis an Argument of the ſame Sort that's founded u- 
pon the Decifion July 2d 1665, Johnſton, to pretend to 
prove the Rules of the Law of Scotland from a ſingle De- 
cifion, That an Appriſer cannot purſue an Action of Mails 
and Duties until he is infeft. An Apprinng i is a legal Diſpo- 
ſition of the Lands, and implies an Aſſignation to Mails and 
Duties, and that whether 'tis a Sale or a Pignus pretorium ; 

and therefore the Deciſion quoted is undoubtedly erroneous, 
for ought appears in the Argument marked by the Collector: 
At the ſame Time, as by the Statute introducing Appri- 
ſings, there's an Option given to the Superior to take the ap- 
priſed Lands to himſelt, upon his undertaking the Debt, 
tis poſſible this might have been the Reaſon of the Deciſi 
on, for preferring the Superior to the Appriter. But what- 


ever was the Foundation of this Deciſion, which, 'tis admit- 
ted, is contrary to the eſtabliſted Rules of 3 ſure it 


cannot e any Thing as to the Qeſtion in Iſſue, — 
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-an Appriſer is Creditor in the Anualrents of his accumulate 


Sum. 
And as to the Agreement from the Statute 1681, That a 


proper Wadſetter has a Vote in electing a Member of Par- 
liament, but not an Appriſer during the Legal, and there- 
fore, an Appriſing cannot be a Sale under Redemption, it is 
anſwered, Firſt, This Argument proves too much, that an 
Appriſing is not ſo much as a Diſpoſition in Satisfaction and 


Security of a Debt; and indeed, we cannot comprehend the 


Difference betwixt a Diſpoſition in Payment, and a Diſpoſt- 
tion in Satisfaction of a Debt. But, 24h, The Statute's 
giving an Appriſer a Right to vote during the Legal, or de- 
ny ing it to him, is no Manner of Evidence what is the le- 
gal Iinport of an Appriſing; that is a Thing ſurely ſtatu- 
tory; and, to be ſure, a ſpecial Adjudication led in the Terms 


of the Statute 1672, is, at leaſt, equal to a proper Wad- 
ſet, even during the Legal; and every Appriſing, where the 


Sum appriſed for exceeds the Value of the Lands, is a much 
ſtronger Right than a proper Wadſet; and therefore, tis an 
unjuſt Way of judging of the Nature of Appriſings, from 
their giving or not giving a Vote by the Statute 1681. But, 
3110. The Diſtinction betwixt a proper Wadſet and an Ap- 
prifing, is founded on an obvious good Reaſon; a proper 
Wadſet is preſumed to be granted for the Value, or near the 
Value of the Lands, and the Reverſion is commonly of no 
great Value: But the greateſt Eftate in Scot/and may be 
appriſed for 50 L. and it rarely happens that an Appriſing is 


for the full Value; and therefore, as commonly where there 


is but one Appriſing, the Reverſer has a greater Intereſt than 


the Appriſer, the Law that was to proceed upon what moſt 


commonly hapdens, juſtly gave the Preference, in this Que- 
ſtion of voting for a Commiſſioner to the Reverſer. 

Aiter what has been ſaid, it does not ſeem exceeding 
material to enter into a Detail of the Inconyeniences 
that would follow from the Petitioner's Doctrine: We ad- 
| | mit, 


22 


mit, that, if what the Petitioner * pleads is eſtabliſhed Law, 


no doubt Arguments ah incommodio would have leſs 
Weight: But, when the Queſtion is, whether it is Law or 
not, it muſt have a ſtrong Influence in the Caſe, that the 
Petitioner is forced to admit, that the Executor's Right to 


the bygone Annualrents of the accumulate Sum in an Appri. 


ſing, is inextricable by any Rules known in our Law ; That 
in order to make ſuch a Right effeQual, your Lordſhips muſt 


deviſe a new Form: Whereas, upon the Suppoſition of the 


Heir's Right to the Appriſing, and all its Conſequences, the 


Law is plain, and the Method of his profecuting his Right, 


And indeed it muſt appear uncouth in the Law of Scotland 
what is pleaded for the Petitioner, namely, That when an 


Appriſing is deduced, the Appriſer dies, and the Heir enters 


into Poſſeſſion, and the accumulate Sum is ſatisfied by his In. 
tromiſſion within the Legal, ſo that quoad the Heir, the Ap- 
priſing is extin& ; but the Annualrents fallen due betore the 
Death of the Apprifer, and belonging to his Executor, are 
not paid: So that the Appriſing expires, and becomes a 
Right of Property in the Perſon of the Appriter's Executor, 
and that his Confirmation ſhould eſtabliſh the Property of 


the Lands in his Perſon, or that it ſhould give him a Title to 


take up the Infeftment that was in the Perſon of the Appri- 
ſer: And 'tis no Anſwer that he may claim under the Heir's 
Infeftment; for, in the preſent Suppoſition, the Heir's Inteft- 
ment has, ipſo facto, expired in Terms of the Statute 1621, 

Again, upon the Plan of the Petitioner's Doctrine, the 
Redemption of an Appriſing, would, in moſt Caſes, be im- 
poſſible : The Appriſer dies, and the bygone Intereſt, upon 


the Petitioner's Scheme, divides betwixt his Children, his 


Wife, his Executor; and each of their Rights may ſplit, 
upon their Death, among fifty different Perſons, who can be 
diſcovered from no Record; the Wife's Right, and the Chil 
dren's Legittime, tranimits by their ſole Exiſtance; and ih, 


we ſhall ſuppoſe the Heir dies, the bygone Annualrents, du- 
ring 
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ring his Life, may ſplit in the fame Manner; ſo that, ſup- 
pole the Debitor is willing to redeem, *tis impoſſible ſor him 
to diſcovet who is the Perſon having Right to the Appriſing, 
or againſt whom he can bring a Declarator of Redemption: 
So that the giving him the Right of Redemption, after the 
Death of the Appriter, would be giving him a Right with- 
out a Remedy. 

And as to the Suggeſtion, That the Appriſer has Right to 
the Rents of the Lands, and thoſe Rents muſt andoubtedly 
go to his Executor, and therefore no good Reaſon can be aſ- 
ſigned why the Annualrents, which, by the Statute 1621, 
are ſubſtitute in Place of the Reats, ſhould not, in the ſame 
Manner, go to the Executor. 

But, with Submiſſion, every Part of this Argument has 
already been ſhewn to be fallacious: For, Tirſt, If the 
Appriſer does not think fit to take Poſſeſſion, his Negli- 
gence will give a Preference to the Purchaſer of the Rents 
from the common Debitor, and bona fide Payment made by 
the Tenants will liberate them; ſo that there will be no 
Bygones due to his Executor. And, 2d4ly, If he enters to 
Poſſeſſion, no doubt, any Arrears in the Tenant's Hands at 
his Death, will go to his Executor, and they will impute in 
Extinction of the Appriſing, as if uplifted by the Appriſer 
himſelf ; but the Claim to thoſe bygone Rents will never 
give the Executor any ical Right in the Lands, no more than 
the Executor of any Proprietor's Right to Arrears gives him 
a Right of Property in the Lands. And, 3d/y, The Sta- 
tute 1621 has not ſubſtitute the Annualrents of the accumu- 
late Sum in Place of the Rents of the Lands; it has but 
reſtricted the Appriſer's Right to intromit with the Rents un- 
accountably, to the Extent of the Annualrents; nor has it 
made the Debitor liable to the Annualrents of the accumu- 


late Sum; it has only made the Payment of thoſe Annu- 


alrents a Condition of the Reverſion. And, Zaſtly, The 


Reyerſer may bring his Declarator of Redemption he” the 
Heir, 


a _ © Heir, and the e had by the Executor, will, iu 
the Count and Reckoning, be held as had by the Appriſer 

himſelf; and, upon Payment of the Balance, the Heir will 

be decerned to renounce, or the Appriſing will be declared 


redeemed and extinct. 
| In reſpect whereof, &c. 
R. CRAIGIE, | 
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